
G.R. CASE NO. 27 of 2017

             IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO.  27 of 2017  
    (U/S- 379  IPC)

   STATE

-VS-

1. SRI ROHI DAS AND 
2. SRI SIBASH DAS

        
---------Accused persons.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel

Advocate for the Defence : Mr. M. C Narzary

Evidence recorded on   :24.08.17, 09.11.17, 22.05.18

Argument heard on   : 05.06.2018

Judgment delivered on  : 18.06.2018.

 

J U D G M E N T

1. The prosecution case, in brief is that, informant Sri Abhilash Das has

lodged the F.I.R.  before  the Orang PS by stating  that  09.01.2017 at

about 01:00 PM when no one present at his house, the accused persons

had stolen away about five sacks of beetle nuts from his garden and

also damaged the “pan” cultivation. When he made an inquiry about

the thief, on 09.01.2017 at about 05:00 AM he came to know that the

accused persons had reserved a Auto vehicle of Gulzar with an intention

to sale it at marker. When they reached at Pauripata, his son Adhar Das

had caught red handed. One of the accused was arrested by the police

and another was fled away from the spot. Hence this case.

2. After receiving the aforesaid ejahar the Officer-in-Charge of Orang Police
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Station has registered a case vide Orang PS case no. 02/2017, u/S 379

IPC. Investigating Officer investigated the case, recorded the statement

of  witnesses,  prepared  the  sketch  map  and  after  completing  the

investigation, submitted the charge sheet against the accused persons

u/S 379  IPC vide CS No. 01 of 2017 dated 25.01.2017.

3. On the  basis  of  the  charge  sheet,  cognizance  of  offence  was  taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued for causing appearance of the accused persons before the court.

Accordingly  accused  persons   appeared.  The  copies  of  relevant

documents  were  furnished  to  the  accused  persons.  Considering  the

material on record, charge u/S 379 IPC had been framed against the

accused persons. Thereafter, the ingredients of charge u/S 379 IPC  was

read  over  and  explained  to  the  accused persons  to  which  both  the

accused persons pleaded not guilty and claimed to be tried. 

4. During trial the prosecution had examined as many as ten (10) PWs

including  the  informant.  The  statement  of  defence  of  the  accused

persons u/S 313 Cr.P.C has been recorded. The defence case is of total

denial. No witness been examined by the defence. Argument had been

heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC and

the argument advanced. For the purpose of clarity, the following points

for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :   (I)  Whether on 8th day of

January,  2017 at  about  01:00 PM at  noon the  accused persons  had

removed five  bags  of  beetle  nuts  of  the  informant  from his  garden

without his consent and thereby committed the offence punishable u/S

379  IPC?

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION:  The

prosecution had examined as many as ten (10)  witnesses:

PW 1 Adhar Das

PW 2 Gulzar Hussain
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PW 3 Ratan Das

PW 4 Abhinash Ch. Das

PW 5 Palika Das @ Malika

PW 6 Mahadev Das

PW 7 Mostafizur Hussain, 

PW 8 Ringkhang Goyari,

PW 9 Abhilash Das (Informant) and

PW 10 Amiram Boro

8. PW 1 Adar  Das  has  stated  in  his  deposition  that  informant  was  his

father. He knew the accused persons. The occurrence took place in the

moth of January, 2017. that day he and his father went to the market

and when they were returning from market,  they found the accused

persons had taken out he beetle nut from their garden, filled the sacks

with beetle nuts and took it away. When they tried to catch the accused

persons they ran away. The accused persons had taken away five nos of

beetle nut sacks from their beetle nut plantation and tried to sale it in

the market by boarding it into an Auto vehicle of Guljar Ahemd. They

had immediately informed the matter to police and police had seized

the beetle nuts and gave its zimma to his father. His father had filed

this case. He has identified the seizure list as Exhibit 1 and Exhibit 1 (1)

his signature. 

9. During  cross-examination  he  has  stated  that  he  had  not  seen  the

accused  persons  plucking  the  beetle  nuts  from  their  garden.  The

accused persons were from their village. His father had already filed two

cases against the accused persons regarding landed dispute. On of the

accused person had beetle nut garden. He has denied the suggestion

that the accused had not stolen the beetle nut from their beetle-nut

plantation and they had filed this case falsely. He did not state before

police that while plucking the beetle nuts from the plantation, they had

also caused damage to the “pan” trees of the garden.   

10.PW 2 Gulzar  Hussain  has  stated in  his  deposition that  he knew the

informant as well as the accused persons. He was a Auto driver. The

occurrence took place in the month of January, 2017. that day Sibash
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Das had boarded his Auto on rent and loaded with five nos. of beetle

nut sacks on it. Sibash Das had sit on the front seat of his Auto and he

drove the vehicle. On the way police had stopped his vehicle and told

that the goods loaded in his vehicle was stolen and they were taken it

to thana. Police had seized the beetle nut sacks and the Auto.  

11.During  cross-examination  PW  2  stated  that  Accused  had  taken  his

vehicle on rent to carry the five nos. of beetle nut sacks to market for

selling.  He  knew  the  accused  very  well.  He  did  nit  know  who  had

collected the beetle nuts from where. 

 

12.PW 3 Ratan Das, PW4 Abhinash Ch. Das and Palika Das @ Malikastated

have  stated  on  the  same way in  their  deposition  that  he  knew the

informant and the accused persons. The occurrence took place in the

month of January, 2017. He had not seen the accused persons pluck the

beetle nuts from the plantation of the informant, steal and carry it to

the market. Next day, he had heard about the incident. 

13.During  cross-examination  they  have  stated  that  they  did  not  know

whose beetle nuts were seized by the police. 

14.PW6 Sri  Mahadev Das has sated in his deposition that  he knew the

informant as well as the accused persons. That day he had gone to way

of his adhiar. He stay near the house of the complainant. He saw that

the accused had climbed the beetle nut tree of the complainant and

plucked the beetle nuts from the plantation. 

15.During cross examination  he has stated that complainant was his elder

brother. The accused had land dispute with his brother. There were two

cases pending between the accused and the complainant regarding the

land  dispute.  Abhinash  Das,  Ratan  Das,  accused  Rohi  Das  were

neighbors. The accused had climbed the tree and plucked the beetle

nuts from his plantation. Sudhir Das is the father of one of the accused.

He did not know whether he has any beetle nut plantation. He informed

about the matter to his brother in the evening hour. Rests of his cross
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examination are the suggestions which he has denied. 

16.PW7 Mostafizur Hussain has stated in his deposition that he knew both

the parties. That day he had gone to market. He stay near the house of

the complainant. He saw that the accused had climbed the beetle nut

tree of the complainant and plucked the beetle nuts from his garden.

17.During cross examination he has stated that he knew that there was a

quarrel  between  both  the  parties  regarding  the  land  dispute.  The

accused Rohi Das had also beetle nut plantation near he plantation of

complainant  Abhilash  Das.  Rests  of  his  cross  examination  are  the

suggestions which he has denied. 

18.PW8 Ringkhang Goyari has stated in his deposition that he knew the

accused persons. On the day of the occurrence he was on duty. At that

time both the accused namely Rohi Das and Sibash Das were coming in

a tempo vehicle  filled with beetle nuts.  After sometime one person

namely Abhilash Das came with his bicycle and asked him to stop the

tempo vehicle.  Initially  he  had refused  to  do  so,  afterwards  he  had

asked his in-charge as to what he should do. His in-charge namely Buru

Das had asked him to stop the vehicle. Accordingly he had stopped the

vehicle along with beetle nut sacks. Thereafter police had com,e and

taken  custody  of  both  the  accused  persons.  Police  had  seized  the

vehicle along with beetle nut sacks. Abhilash Das had told that beetle

nuts were stolen by the accused from his garden.  He has identified the

seizure list as Exhibit 1 and Exhibit 1 (1) his signature. 

19.During cross examination he has stated that the sacks of beetle nut

which  was  caught  by  them,  there  was  no  name mentioned  over  it.

There was five sacks of  beetle  nut loaded in the tempo vehicle.  He

could not say who was the owner of those sacks of beetle nut. 

20.PW9 Abhilash Das, the informant herein this case has stated that he

knew both the accused persons. This incident took place in the month

of  January,  2017.  that  day  the  accused  had  entered  inside  their
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compound in  his  absence and stolen beetle  nuts  from their  garden.

When he returned home, he saw that all the beetle nuts were stolen

from the garden. Immediately he had made an inquiry about the thief.

Next day early in the morning he came to know that both the accused

had  reserved  a  tempo  vehicle  and  taken  the  beetle  nuts  with  an

intention  to  sale  at  Orang  market.  When  he  got  the  news,  he

immediately went after the tempo vehicle and at Pauripata chowk he

asked one home guard to stop the tempo vehicle. The had stopped the

vehicle with the help of police and caught both the accused along with

beetle nuts. He has identified the FIR as Exhibit 2 and Exhibit 2 (1) his

signature.  He  has  also  identified  the  zimmanama  as  Exhibit  3  and

Exhibit 3 (1) his signature. 

21.During cross examination he has stated that at the time of occurrence

he was not present at home. He had not seen that the accused had

plugged the beetle nuts. He had previously filed two more cases against

the accused persons. There was a land dispute between the two parties.

He  has  denied  the  suggestion  that  since  he  had a  enmity  with  the

accused, so he had filed this false case against the accused persons to

harass them. 

22.PW  10  Amiram  Boro,  the  IO  herein  this  case  has  stated  that  on

09.01.2017 he was posted at Orang PS as ASI. That day O/C Umesh Ch.

Boro had received an FIR from one Abhilash Das had registered a  case

and endorsed him for preliminary investigation. He went to the place of

occurrence and drawn the sketch map and recorded the statement of

the witnesses. He had seized five sacks of beetle nuts from the accused

Sibash Das and prepared the seizure list. Thereafter he was arrested the

accused persons and sent them to the Court. The seized goods were

taken to zimma to the informant as per order of Hon’ble Court. After

completion of the preliminary investigation he has submitted the CD to

the O/C Umesh Ch. Boro and afterwards he has submitted the charge

sheet against the accused persons u/S 379 IPC. He has identified the

seizure list  as Exhibit  1 and Exhibit  1 (1)  his signature.  He has also

identified the sketch map as Exhibit 4 and Exhibit 4 (1) his signature. He
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has also identified the charge sheet as Exhibit 5 and Exhibit 5 (1) is the

signature of Umesh Ch. Boro. 

23.  During cross-examination he has stated that the incident took place at

night hour. He has mentioned in his CD that when the accused Sibash

Das taken taken the beetle nuts with an intention to sale it at market, at

that  time  informant  had  caught  him  red  handed.  Informant  had

informed him and he went to Pauripata village and as per direction of

the informant he had seized the beetle nuts from the accused Sibash

Das. When he recorded the statement of the accused, he stated that he

has plucked the beetle nuts from his garden. Accused has stated before

him that there was a land dispute between him and the informant. He

had not investigated that who was the real owner of the beetle nuts.

Rests of his cross examination are the suggestions which he has denied.

24.Learned  APP  has  submitted  that  submitted  that  all  the  prosecution

witnesses  are  consistent  that  the  accused  persons  were  caught  red

handed along with the stolen goods. Hence he prayed to punish them

accordingly. On the other hand learned counsel hand argued that none

of the prosecution witnesses had seen the accused persons plucking the

beetle nuts from the garden of the informant. He argued that there is no

evidence on record to prove the charge under section 379 IPC. So, he

prayed to acquit the accused persons forthwith. 

25.After appreciating the evidence on record, it is seen that the contents of

the FIR has not been supported by the informant while deposing his

evidence before the Court and other prosecution witnesses in this case.

The  informant  Abhilash  Das  while  filing  the  FIR  has  stated  that  on

08.01.2017 at about 01:00 PM the accused persons entered into their

beetle  nut  garden and had taken  5  sacks  of  beetle  nuts  from their

garden  in  their  absence  at  home,  in  the  evening  hour  they  got

knowledge about the committing of theft by the accused persons. On

09.01.2017 when they inquired about the matter in the morning hour at

about 05:00 AM the accused persons with an intention to sale it out and

brought the beetle nut nearby the market with an Auto vehicle driven
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by Gulzar. In the meantime his son Adar Das had caught red handed the

accused person and after informing the police they had been handed

over to the police and other accused Sibash Das was ran away. But the

informant as PW9 while deposing his evidence before the Court  has

stated that on the day of the incident the accused persons had entered

inside their compound in his absence and stolen the beetle nuts from

their garden. When he retuning home he saw that all the beetle nuts

were stolen from the garden and having made an inquiry it has come to

his knowledge  that the accused persons had reserved a tempo vehicle

and taken the beetle nuts with an intention to sale it at Orang market.

Then he immediately went  after the tempo vehicle and at  Pauripata

chowk he stopped the tempo vehicle with the help of police and caught

both the accused persons along with the beetle nuts. Thus, having gone

through the contents of the FIR and the evidence of the informant as

PW 9 it  is found that both the statements are contradictory to each

other. In the FIR, PW9 (informant) has stated that the accused persons

were caught red handed on the way to sale beetle nuts in the market by

his son Adhar Das (PW1). While in his evidence he has stated that he

himself  has caught the accuse persons with the help of police along

with  the  beetle  nuts.  I  find  the  evidence  of  the  informant  to  be

inconsistent and hence unworthy of credit. On the other hand his son

Adhar Das (PW1) has stated that on the day of the incident when he

and his father were returning from the market they found the accused

persons taking out the beetle nuts from their garden. They filled sacks

with  beetle  nuts  and  took  it  away.  When  they  tried  to  caught  the

accused persons they ran away. The accused persons also tried to sale

it in the market by boarding it into the auto vehicle of Gulzar and they

immediately informed the matter to the police and police has seized the

beetle nuts and gave the beetle nuts zimma to his father.

26.Thus, after perusal of the evidence of PW1, it is seen that he made a

complete different statement regarding the committing of offence by

the accused persons. While the informant as PW9 has stated that the

accused persons  had entered into  their  compound in  their  absence,

PW1 Adhar Das has deposed that they saw the accused persons in their
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compound taking away beetle  nuts  from their  garden.  They tried to

catch the accused persons, but they ran away. Thus, the evidence of

PW1 Adhar Das and the evidence of PW9 Abhilash Das, the father of

Adhar Das is not found to be corroborative to each other. PW2 Gulzar

Hussain,  who  was  the  Auto  driver  on  the  day  of  the  incident  has

deposed in his evidence that on the day of the occurrence Sibash has

boarded his Auto vehicle on rent an loading 5 nos of beetle nut sacks on

it. On way police had stopped his vehicle and he was told by the police

that the loaded goods in his vehicle was stolen goods and they were

taken to thana. During his cross examination he has deposed that he

did not know who had collected the beetle nuts from where. Thus, after

perusal of the evidence of PW2, it is found that he has no knowledge

from where the beetle nuts were collected by the accused persons. PW3

Ratan Das, PW 4 Abhinash Ch. Das and PW 5 Palika Das @ Malika have

deposed in their evidence that they only heard about the incident. They

had not seen the accused persons plucking the beetle nuts from the

garden  of  the  informant.  PW6  Mahadev  Das  while  deposing  in  his

evidence before the Court has stated that he saw the accused persons

had climbed the beetle nuts tree and plucked from the plantation. PW 7

Mostafizur Hussain also has deposed in the same way. PW8 Ringkhan

Goyari while deposing his evidence has stated that on the day of the

incident the accused persons namely Rohi Das and Sibash Das were

coming  in  a  tempo  and  filled  with  beetle  nuts,  then  the  informant

Abhilash  Das  had  asked  him  to  stop  the  tempo  vehicle.  When  he

stopped the tempo vehicle along with the beetle nut sacks. Police was

informed and police took custody of both the accused persons. During

cross examination he has deposed that he cannot saw who is the owner

of those beetle nut sacks. Though, PW6 Mahadev Das has deposed in

his evidence that he saw the accused persons climbing the beetle nut

trees  of  the  complainant  and  plucking  the  beetle  nuts  from  the

plantation.  His  evidence  cannot  be  riled  totally.  As  because,  he  is

younger brother of the complainant and complainant himself made a

contradictory statement in his FIR and in his evidence.  The evidence of

Gulzar Hussain and PW8 Ringkhan Goyari does not disclose anything

materials to the incident that the accused persons had stolen away the
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beetle nuts from the garden of the informant. PW2 Gulzar Hussain had

only carried away the beetle nut sacks as per direction of the accused

persons. As it is evident from his evidence that he has no knowledge

about  the  ownership  of  the  stolen  beetle  nut  sacks.  PW8  Ringkhan

Goyari had only stopped the vehicle while carrying away the beetle nuts

and he also has no knowledge about the ownership of those sacks of

beetle nut. On the overall discussion has made above, it is found that

the prosecution witnesses are no corroborative to each other and not

found to  be consistent.  Hence,  I  hold  that  prosecution has  failed  to

prove the alleged offence under Section 379 IPC against the accused

persons beyond all reasonable doubt.    

O R D E R

Under the facts and circumstances of the instant case, it is found that

prosecution has not been able to prove the case u/S 379 IPC against the

accused persons namely Rohi Das and Sibash Das beyond reasonable

doubt and hence accused persons are acquitted from the charge u/S

379 IPC on benefit of doubt and set at liberty forthwith. 

The bail bond shall remain in force for next six months as per provision

of section 437(A) CrPC.

The judgment is given under the hand and seal of this Court on this 18th

day of June, 2018.

Dictated and corrected by me:

      (N. Lahkar )                (N. Lahkar)

    Addl. Chief Judicial Magistrate.                Addl.  Chief Judicial Magistrate  
    Udalguri, Assam.            Udalguri, Assam. 
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 APPENDIX

A. Prosecution witnesses : PW 1 Adhar Das

PW 2 Gulzar Hussain

PW 3 Ratan Das

PW 4 Abhinash Ch. Das

PW 5 Palika Das @ Malika

PW 6 Mahadev Das

PW 7 Mostafizur Hussain, 

PW 8 Ringkhang Goyari,

PW 9 Abhilash Das (Informant) and

PW 10 Amiram Boro

B. Defence witness :         Nil.

C. Documents exhibited : Ext. 1 – seizure list
Ext. 2 – FIR
Ext. 3 – Zimmanama
Ext. 4 – sketch map and
Ext. 5- charge-sheet

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
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